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SUPREME COURT OF APPEALS OF VIRGINIA. 



JEWETT v. Ware, Sheriff, et al. 
Jan. 30, 1908. 
[60 S. E. 131.] 

1. "Torts" — Nature. — A "tort" is any civil wrong or injury, a 
wrongful act not involving a breach of contract, for which an action 
lies. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 45, Torts, 

§§ 1-5- 

For other definitions, see Words and Phrases, vol. 8, pp. 7007-7009, 
7817.] 

2. Actions — Contract or Tort — Exemptions. — A declaration resting 
a right of recovery on the ground that plaintiff has been damaged 
by a breach of contract states a cause of action in contract, and not 
in tort, though it alleges deceit on the part of defendant in pro- 
curing the contract, and defendant is entitled to his homestead ex- 
emptions as against the judgment recovered. 

Appeal from Circuit Court of City of Williamsburg and James 
City County. 

Suit by M. i>. Jewett against W. W. Ware, sheriff of the city 
of Williamsburg and county of James City, and another, to re- 
strain a sale of property levied on under an execution. From a 
decree dissolving an injunction, complainant appeals. Reversed 
and rendered. 

/. N. Stubbs and B. H. Ewan, for appellant. 
Armistead & Son, for appellees. 

Cardwell, J. This is an appeal from a decree dissolving an 
injunction enjoining and restraining appellee, W. W. Ware, sheriff 
of the city of Williamsburg and the county of James City, from 
selling certain property claimed by appellant, M. S. Jewett, and 
set apart by a homestead deed duly executed and recorded, which 
property had been levied on under an execution sued out by 
appellee D. H. Smith. 

A number of questions were presented in the pleadings and 
brought here by assignments of error for consideration ;- but in 
our view of the case it is only necessary to determine whether or 
not appellant is entitled to claim and hold the property as a home- 
stead exemption against the judgment to satisfy which the ex- 
ecution levied thereon was issued. 

In an action denominated as "trespass on the case," brought 
by appellee D. H. Smith against appellant in the circuit court for 
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the city of Williamsburg and county of James City, a judg- 
ment was entered in his favor against appellant for the amount 
of $600 and interest, as ascertained by a verdict of a jury; the 
gravamen of the declaration filed being that the appellant had, 
with the consent of appellee Smith, obtained from a Mrs. Bishop 
and her husband a certain piece of oyster-planting ground, with 
oysters and shells thereon, containing about 46 acres, held under 
a lease from the state of Virginia by the said Mrs. Bishop and 
her husband, upon which appellee Smith held an option of great 
value, and that appellant, after obtaining the consent of appellee 
to a conveyance of said oyster-planting ground from Mrs. Bishop 
and her husband and having obtained a conveyance of the said 
oyster-planting ground and the oysters and shells to himself, 
then and there agreed and promised appellee Smith to hold the 
said oyster-planting ground, with oysters and shells thereon, in 
trust for the mutual use and benefit of appellee and appellant, a 
consideration to appellee for his consent to have the transfer and 
assignment of the said oyster-planting ground, etc., to appellant, 
which promise and agreement appellant thereafter refused to keep 
and perform, etc., to the damage of the appellee, amounting to 
$3,000. 

It is not denied that appellant is a householder and head of a 
family, entitled to claim and set apart a homestead exemption 
within the purview of the Constitution and statutes of the state, 
nor that his homestead deed setting forth the property claimed by 
him as a homestead exemption was duly executed and recorded 
as required by law; and that the property levied on by Sheriff 
Ware is embraced in appellant's homestead deed is made clearly 
to appear. Therefore the single question for decision is whether 
or not the debt of appellee Smith is such that the appellant 
cannot protect himself against by claiming a homestead exemption. 

Our constitutional provisions for a homestead exemption to a 
householder and head of a family name specifically the exceptions 
under which the exemption cannot be claimed, and then provide 
that these provisions are to be liberally construed, and forbid the 
impairment or defeat by the General Assembly of the benefits of 
the homestead exemption. 

That the claim of appellant to the benefit of the homestead does 
not come within any of the exceptions specifically named in the 
Constitution does not admit of discussion, and the sole ground 
on which it is contended that he is not entitled to claim and have 
the benefit of the exception is that the judgment of appellee "was 
not obtained on a matter ex contractu, but on a matter ex delicto 
— not on a contract, but for a tort," etc. 

The present homestead law does not materially differ from the 
former Constitution and statutes enacted pursuant thereto, 
and in support of his contention appellee relies upon Whiteacre, 
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Sheriff, v. Rector and Wife, 29 Grat. 714, 26 Am. Rep. 420, and 
Burton v. Mills, 78 Va. 468. In those cases, and a number of 
others decided by this court, the right of a debtor to the benefit 
of the homestead exemption was denied, either because he came 
within one of the exceptions named in the Constitution or his 
liability for the. debt asserted against him arose out of a tort, 
and not a breach of contract. 

In Whiteacre v. Rector and Wife, supra, the opinion does say 
that the exemption does not apply to judgments and executions 
for torts, but applies only to executions in cases ex contractu, and 
not to cases ex delicto; but that case involved the recovery of a 
fine due the commonwealth. 

In Burton v. Mills, supra, the liability against which it was 
sought to avail of the benefit of the homestead exemption was 
for a "breach of promise of marriage," and the court regarded 
the breach of the promise of marriage as a quasi tort, on the 
ground that exemplary damages were allowable, in which respect 
the remedy is widely different from the case of ordinary actions 
on contracts, where the agreement of the parties controls the 
measure of remuneration. The opinion, after stating that a con- 
tract of marriage is essentially different in many respects from 
all other contracts, quotes with approval from Sedgwick on Dam- 
ages, p. 248, where it is said: "Though in form an action ex 
contractu, yet it being impossible, from the nature of the case, 
to fix any rule or measure of damages, the jury are allowed to 
take into consideration all the circumstances and permitted to 
exercise an absolute discretion in the matter of compensation, 
provided their finding is free from prejudice," e^c. It is true 
that the opinion further says that "the homestead provision in 
our Constitution and laws was intended to give protection to 
the unfortunate as against debts contracted, and not to fortify 
the crafty and designing against the consequences of their wrong- 
doing;" but the court was there speaking of the peculiar facts 
of that case, and in no case decided by this court, except where 
the liability arose out of a breach of promise of marriage, in- 
volving the question of "tort," was there a contract, express or 
implied, between the parties. 

In this case, while the declaration upon which the judgment 
sought to be enforced against the property claimed by appellant 
as a homestead exemption was obtained in acrimonious terms 
charges him with fraud and deceit in procuring the alleged con- 
tract with appellee, it amounts to no more than an assertion of 
the right of appellee to recover of the appellant damages sus- 
tained in consequence of a wrong which grew directly out of a 
contract between the parties. After all the severe charges against 
appellant in the declaration, the right of recovery is rested solely 
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upon the ground that appellee had been damaged to a certain 
amount by a breach of contract on the part of appellant, and 
not by reason of a tort. 

A "tort" is "any civil wrong or injury; a wrongful act (not 
involving a breach of contract) for which an action will lie; a 
form of action, in some parts of the United States, for a wrong 
or injury." Webster's Inter. Die. p. 1520; 2 Bouv. L. Diet. 1124; 
1 Hill on Torts, 1. 

The mere use of violent terms in characterizing the procure- 
ment of a contract and its breach will not avail to convert a breach 
of the contract into a tort;" for, if it would, the benefits of the 
homestead exemption provided by our Constitution and statutes 
could be very easily frittered away or made of no avail. 

We are of opinion that appellant is clearly entitled to the ben- 
efit of his homestead exemption as against the debt asserted 
against him by appellee Smith; and therefore the decree of the 
circuit court appealed from must be reversed, and this court will 
enter the decree which that court should have entered, per- 
petuating the injunction theretofore awarded in the cause, with 
costs to appellant. 

Reversed. 

Note. 

The decisions in this state are very meager upon the point in con- 
troversy in this case, namely; as to what actions are ex delicto and 
what are ex contractu. The question most frequently arises in con- 
sidering the rule that counts in contract cannot be joined with 
counts in tort. 

It is often a matter of difficulty to determine whether an action is, 
in form, ex contractu or ex delicto. Perhaps the best criterion is this: 
If the cause of action, as stated in the declaration, arises from a 
breach of promise, the action is ex contractu; but if from a breach 
of duty, growing out of the contract, it is, in form, ex delicto and 
case. Wilkinson v. Moseley, 18 Ala. 288. 

Although the form of all actions at law and suits in equity, and 
all the forms of pleading existing before the Codes, were thereby 
abolished, and it is sufficient to state in a plain and concise manner 
the facts constituting the cause of action, yet the substantive distinc- 
tions between actions on contract and those founded in tort still 
exist. Per Lott, Ch. C, in Austin v. Rawdon, 44 N. Y. 71. 

Instances of Causes of Action on Contract. — An action on a prom- 
ise to discontinue a suit is an action on contract, notwithstanding 
the allegation that the defendant falsely and fraudulently promised 
the plaintiff that he would discontinue the action, and a justice has 
the jurisdiction of it. Farrington v. Bullard, 40 Barb. 512. 

A complaint which alleges a joint agreement by the defendants to 
deliver up specified securities, demand therefor, and that the de- 
fendants wrongfully refused to deliver them and have worngfully 
disposed of and converted them to their own use, to the great dam- 
age of the plaintiff, and praying judgment for the value of the securi- 
ties, with interest, states a cause of action on contract, and not ex 
delicto. Austin v. Rawdon, 44 N. Y. 63. 
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A complaint to set aside a conveyance by a decedent as in fraud 
of creditors, which simply alleges an indebtedness arising out of the 
fraudulent appropriation of money on the part of decedent, does not 
sound in tort. National Shoe & Leather Bank v. Baker, 90 Hun 277, 
35 N. Y. Supp. 933. 

A complaint for damages, alleging that by contract plaintiff was to 
act as an insurance agent, and to receive a life interest in all renewal 
premiums procured by him; that he actively engaged in the business, 
and secured many such premiums; but that "defendant, disregarding 
the rights of plaintiff under said agreement, and in violation of said 
agreement, did * * * wrongfully discharge plaintiff from its 
service, and deny him all rights to said renewal premiums or any 
interest therein, and still refuses to recognize his interest therein," — 
is in assumpsit, and not in case. Mobile Life Ins.. Co. v. Randall, 74 
Ala. 170. 

In an action for breach of special contract, counts for the recovery 
of money, which defendant by that contract agreed to pay plaintiff, 
make a case ex contractu, and may be joined with a count for money 
had and received. Prout v. Webb, 87 Ala. 593, 6 South. 190. 

A complaint set forth that plaintiffs sold and delivered defendant's 
goods to a certain amount on a credit of six months; that defendant 
was insolvent at the time of said sales, and purchased the goods with- 
out any intent to pay for them, and with the intent to defraud plain- 
tiffs of their value, and that by reason of said fraud defendant became 
liable to pay for the goods immediately upon their delivery. The 
goods not having been paid for, plaintiffs demanded judgment for 
the amount of said sales with interest. The action was brought be- 
fore the expiration of the term of credit. Held, that the action 
sounded in contract. Roth v. Palmer, 27 Barb. 652. 

A count alleging a contract between defendant and one W. by 
which defendant undertook to complete a division wall between two 
stores which he and W. contemplated erecting; that, on the faith 
of such contract, plaintiffs purchased from W. the lot on which said 
wall was to be built, defendant consenting to a transfer of W.'s 
rights under the contract to plaintiffs; and that, after such purchase 
and the removal by plaintiffs of a wooden structure on such lot, de- 
fendant made excavations, and then refused to complete his con- 
tract by erecting the wall — states a cause of action on contract. 
Treadwell v. Tillis, 108 Ala. 262, 18 South. 886. 

Plaintiff sued on a contract whereby he promised to sell, and de- 
fendant promised to buy, certain personal property. The breach al- 
leged was that defendant refused to receive and pay for it. Held, 
that the action was founded in contract, and not in tort. Donnelly 
v. Strueven, 63 Cal. 182. . . 

A complaint which sets out that defendant received plaintitt s 
money under an agreement which he afterwards refused to perform, 
and asks damages for the breach, does not state a cause of action 
sounding in tort. Link v. Jarvis, 33 Pac. 206. 

\ complaint which alleges that plaintiff was injured by defendant s 
negligence, while in its employ; that, in settlement of his claim, de- 
fendant agreed to pay him $100, and to furnish him with permanent 
employment; that plaintiff, as a part consideration for such agree- 
ment executed a written release, discharging defendant from all 
liability on account of such injury; and that, within three months 
after re-employing plaintiff, defendant discharged him, without cause 
or default on his part — sets up a cause of action for breach of the 
contract pleaded, and not one of tort for the personal injuries sus- 
tained Pennsylvania Co. v. Dolan, 6 Ind. App. 109, 32 N. E. 802. 
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It was agreed that an agent should receive a stated commission 
for the sale of machinery; that commissions should be paid on cash 
payments only; and that no commission was to be paid or retained 
on sales made to irresponsible parties, nor where the debts for 
which the machinery was sold were uncollectible. The agent under 
this contract sold machinery which was to be paid for at a future 
time, and represented that the notes taken were good, and would be 
paid at maturity. The principal, relying on these statements, paid 
the commission in full, and afterwards it was found that the pur- 
chasers who gave the notes were insolvent, and only a small part 
of the purchase price was paid. Held, that an action brought by the 
principal to recover the difference between the commission which 
was paid and the amount actually earned by the agent under the 
terms of the contract was an action arising on contract, and was 
not barred by the two-years statute of limitations. Frick & Co. v. 
Lamed, 50 Kan. 776, 32 Pac. 383. 

An action for the recovery of money alleged to have been paid 
on the purchase of certain railroad bonds, on the ground of failure 
of title, js essentially an action ex contractu, and is not made an ac- 
tion ex delicto by averments of fraud in the complaint. Ledwich 
v. McKim, 53 N. Y. 307. 

A complaint in an action by a town against a contractor, contain- 
ing three counts — the first averring an overpayment of $99 upon a 
false and fraudulent account for work of defendant's teams upon a 
highway, the second alleging an overpayment of $397 upon a false 
and fraudulent account for work of defendant's employees upon 
said highway, and the third charging that the aggregate of said 
sums had been paid by the town by mistake — is not demurrable 
for a failure to state a cause of action, or on the ground of improper 
joinder of causes of action ex contractu and ex delicto. The whole 
complaint goes upon the implied assumpsit to repay. Town v. 
Fifield v. Sweeney, 62 Wis. 204, 22 N. W. 416. 

Where a petition alleges a parol promise by defendant to pay a 
certain check, and that plaintiff was induced thereby to sell certain 
cattle, and receive such check in payment, but that defendant refused 
to pay it, the action is ex contractu. Nichols v. Commercial Bank, 
55 Mo. App. 81. ... 

When a count in a declaration sets forth a cause of action arising 
out of a contract, and maintainable only by referring to the contract 
as creating the right for violation of which the plaintiff complains, 
a recovery can be had only in an action on contract, and not in 
action for tort. McDermott v. Morris Canal & Banking Co., 38 N. J. 
Law (9 Vroom) 53. 

An allegation that defendant city neglected and failed to keep the 
means in the hands of its treasurer to pay the account of plaintiff 
constable, and that there were no funds in the treasurer's hands out 
of which he could properly pay the said account, does not make the 
cause of action one for a tort, so as to produce a variance between 
the complaint and the summons praying judgment for a specified 
sum, the complaint beihg otherwise adapted to an action on a con- 
tract. Prudden v. City of Lockport, 43 How. Prac. 286. 

The complaint set ud that defendant's grantor covenanted to use 
for operating his sawmill only the surplus water after plaintiffs 
gristmill had been supplied, and to keep tight gates to the sawmill 
conduit to prevent leakage; that defendant diverted the water for 
the purpose of operating the sawmill or some other purpose, so that 
there was not enough water to operate the gristmill; that defendant 
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did not keep tight gates, and that defendant raised the dam, thereby 
raising the "water so as to injure plaintiff's gristmill and lands; and 
there was no imputation that the acts were wrongfully or inten- 
tionally done. Held, that a cause of action upon a contract, and not 
one in tort, was set forth. Beard v. Yates, 5 Thomp. & C. 76. 

Where a complaint sets out a good cause of action for money 
had and received, though it also contains allegations which might 
possibly be construed as charging conversion, an order of arrest 
on the ground of injury to property does not alter the nature of 
the action or preclude plaintiff from maintaining it as one on con- 
tract. Stafford v. Azbell, 6 Misc. Rep. 89, 26 N. Y. Supp. 41. 

A complaint alleging a contract by defendant to pay plaintiff, in 
case of the death of her husband, $750, as insurance on his life, to- 
gether with necessary doctor's fees and funeral expenses, the latter 
to be paid immediately after his death; failure and refusal to make 
any of such payments; consequent inability of plaintiff to arrange for 
the funeral, and the burial of insured at public expense, to plaintiff's 
disgrace and damage in the sum of $500; with a prayer for $750 as 
insurance, and $500 as damages for breach of contract — does not 
unite a cause of action in tort with one on contract. Both causes of 
action are for breach of the contract. Zrskowski v. Mach, 15 Misc. 
Rep. 234, 36 N. Y. Supp. 421. 

In an action against a messenger company to recover money de- 
livered to one of defendant's messengers to be carried to a bank, 
and negligently lost by the messenger, the complaint alleged that 
defendant, "for a good and valuable consideration," received the 
money, and thereupon "undertook and promised plaintiff to trans- 
port and deliver the same" to the bank, which it "negligently and 
carelessly omitted to do." Held, that the complaint alleged a breach 
of contract. Sanford v. American District Tel. Co., 13 Misc. Rep. 88, 
34 N. Y. Supp. 144. 

The allegation that plaintiff demanded of defendant the value before 
the latter's receipt or sale of the property, but defendant had unlaw- 
fully, without plaintiff's consent, converted to his own use the afore- 
said value, and refused to account therefor, though due demand had 
been made, the prayer for judgment being for $824 and interest, does 
not make the action one in tort for conversion. Potter v. Van Nor- 
man, 73 Wis. 339, 41 N. W. 524. 

A complaint in the first count stated that plaintiff delivered to de- 
fendant, at his special instance and request, a package containing 
$650 in coin, in consideration of which defendant agreed to take due 
and proper care of it, and to redeliver the same to plaintiff on de- 
mand, which he had failed to do, through his gross carelessness and 
misconduct. In the second count it stated that on a day named 
plaintiff was the owner and entitled to the possession of a certain 
package of coin worth $650, which, being in defendant's possession, 
he converted to his own use. Held, that the cause of action in the 
first count was for a breach of contract, and therefore improperly 
joined with the cause of action founded on a tort in the second 
count, under Code Civ. Proc, § 427, providing that causes of action 
so united must all belong to one only of these classes. Stark v.- 
Wellman, 96 Cal. 400, 31 Pac. 259. 

Where assumpsit is the proper remedy, a scienter is not necessary 
to enable a party to recover for false representations. Hence the 
allegations of fraud and a scienter, in such case, are mere surplusage, 
and will not make the count sound in tort, so as to constitute a mis- 
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joinder with a previous count for money paid. Dill v. Lippitt, Geo. 
Dec. pt. 2, p.. 89. 

An action for money had and received does not become ail action 
of tort by allegations of fraud on defendant's part in obtaining the 
money which plaintiff seeks to recover. Yeater v. Hines, 24 Mo. 
App. 619. 

The action for breach of contract to deliver merchantable wheat 
is on contract, not in tort, though the complaint alleges that defend- 
ant, with intent to cheat plaintiff, delivered unmerchantable wheat, 
and fraudulently collected the value of wheat contracted for. Hinton 
v. Wilson, 22 N. Y. Wkly. Dig. 90. 

Instances of Causes of Action Sounding in Tort. — The complaint 
in an action to recover damages for the unlawful taking of private 
land by a city for a street alleged that defendant unlawfully took 
possession and removed therefrom the trees, and built a street; that 
defendant continued to hold the same, though plaintiffs frequently 
demanded possession; that plaintiffs offered to furnish defendant evi- 
dence of title to the land so taken on being paid the value of the 
same; that plaintiffs notified defendant that it could no longer so 
hold such land without paying the value thereof; and that plaintiffs 
would regard such further use of the land by defendant as an agree- 
ment to permanently hold the same as a street, and to pay plaintiffs 
the full value thereof. Held, that the action sounded in tort, and not 
on contract, express or implied. City of Ft. Wayne v. Hamilton, 132 
Ind. 487, 32 N. E. 324. 

Actions under Civ. Code, art. 2315, providing that "every act what- 
ever of man that causes damage to another obliges him by whose 
fault it happened to repair it; the right of this action shall survive, 
in case of death, in favor of the minor children and widow of the 
deceased or either of them, and in default of these in favor of the 
surviving father and mother or either of them, for the space of one 
year from the death; the survivors above mentioned may also recover 
the damage sustained by them by the death of the parent or child or 
husband or wife, as the case may be" — are actions ex delicto, though 
a contract relation may have existed between the parties. Castille 
v. Caffery Central Refinery & Railroad Co., 48 La. Ann. 322, 19 
South. 332. 

A declaration in an action against a saloon keeper for damages be- 
cause of liquor sold to plaintiff's husband sounds in tort. Schafer v. 
Boyce, 41 Mich. 256, 2 N. W. 1. 

Two adjacent lot owners made an agreement reciting that the wall 
between them should be a party wall, one-half on the land of each, 
and specifying the manner in which the wall was to be built; each 
party granting to the other all such rights in his estate as might be 
necessary for the fulfillment of the agreement, and stipulating that 
either party might build the wall, and that if one built it it was to 
be to the satisfaction of the other. In an action of contract thereon, 
a declaration alleging that the defendant built the party wall negli- 
gently, improperly, and without due care, and by means thereof said 
wall fell upon the plaintiff's close, and injured a building thereon 
standing, held, on demurrer, to disclose no cause of action on con- 
tract. Gorham v. Gross, 117 Mass. 442. 

A suit being brought for fraudulent representations in the sale of 
the right to sell a certain invention, the plaintiff also alleged that de- 
fendant failed to deliver to plaintiff a certain number of the patented 
articles, as agreed. Held, on demurrer for joinder of tort and con- 
tract, that this latter allegation was not a cause of action sounding 
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in contract, but was an allegation of defendants' fraudulent scheme, 
and as such is pertinent to the claim for damages for the tort. 
Iowa Economic Heater Co. v. American Economic Heater Co., 32 
Fed. 735. 

Where plaintiff admits that defendant complied' with his contract, 
but alleges false representations as to the value of stock which 
plaintiff was to receive under the contract, to anticipate defendant's 
answer that he had fulfilled his contract by delivering the stock, the 
cause of action is for fraud, and is improperly brought on contract. 
Atwill v. LeRoy, 15 How. Prac. 227, 4 Abb. Prac. 438. 

In an action by the state against certain canal contractors, the 
complaint alleged substantially that, under color of the contract, they 
obtained, without right, $417,571 belonging to the state "by means 
of frauds, devices, false pretenses, and vouchers and corrupt com- 
bination and collusion with state officers;" it then set forth specific 
fraudulent acts. Held, that the action was in tort, and no recovery 
could be had on the contract. People v. Denison, 19 Hun, 137. 

The complaint averred, in effect, that the defendant, with intent to 
deceive and defraud the plaintiff, by inducing him to sell a certain 
horse to the defendant, represented that he owned the whole of the 
premises occupied by him, and that all he owed was about $200, by 
which representations plaintiff was induced to sell defendant said 
horse, and for which defendant gave his promissory note; that the 
representations were false, inasmuch as the most valuable part of 
the premises aforesaid was occupied by the defendant under an un- 
paid contract; that defendant owed more than $200, and knew that 
his representations were false. Held, that the complaint was in 
fraud, and not in contract. Combs v. Dunn, 56 How. Prac. 169. 

In an action on the case to recover money paid for a worthless 
"invention called perpetual motion," the declaration in both counts 
set out a contract, and alleged that the plaintiffs were induced to 
make it and pay the money by the false and fraudulent representa- 
tions of the defendant, etc. Held that, the gravamen of both counts 
being the deceit, they were in case ex delicto, and there was no mis- 
joinder. Kendall v. Wilson, 41 Vt. 567. 

A complaint which states that defendant was employed to sell 
goods as agent for the plaintiff, on an agreement to account for the 
proceeds; that he has in his possession goods and money belonging 
to the plaintiff which he refuses to account for, but has converted fo 
his own use — must be construed as stating a cause of action arising 
upon tort, not one of contract. This is so notwithstanding that the 
contract of agency is set out in the complaint. It must be regarded 
as set out by way of inducement, which is not improper. Ridder v. 
Whitlock, 12 How. Prac. 208. 

A complaint alleging that defendant converted certain personal 
property, and praying for judgment for the specific amount, with 
interest, must be considered as an action in tort, so that defendant 
cannot set up a demand against plaintiff for a cause not connected 
with the same transaction, and this, even though the summons was 
in the form prescribed for actions on contracts. Chambers v. Lewis, 
11 Abb. Prac. 210. 

It seems that an action brought to recover a sum of money fraudu- 
lently overdrawn from a bank, and demanding execution against the 
defendants' bodies as well as property, sounds in tort. Union Bank 
v. Mott, 27 N. Y. 633: 

A complaint alleged that defendant falsely and fraudulently repre- 
sented that he was authorized by one C. to purchase of plaintiff 
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certain goods, and forward the same, and that C. was thereupon to 
remit the price; that the goods were delivered to defendant, but 
that he did not forward them, and unlawfully converted them to his 
own use. The proof showed that defendant did forward the goods, 
and that C. had remitted the price to defendant, who had failed to pay 
it over. Held that, the complaint being in tort, plaintiff was not 
entitled to a verdict for the sum remitted as for money had and 
received. Bernhard v. Seligman, 54 N. Y. 661. 

Where the summons was for relief, and the complaint alleged that 
the defendant, with the intent to deceive and defraud the plaintiff 
by inducing him to take his (defendant's) note for $132 for money 
lent to him by plaintiff, falsely and fraudulently represented that 
lie owned certain property, specifying it, by which representation 
plaintiff was induced to take the note; that it was not paid; that the 
representation was false, was known to be so by the defendant, and 
was made with intent to deceive and defraud the plaintiff — held, that 
the action was in tort, and not on contract. Peck v. Root, 5 Hun 547. 

A complaint alleged that plaintiff delivered a certain described note, 
belonging to him, to A., to be safely kept for plaintiff's benefit, and 
to be surrendered to him on demand; that defendants, with knowledge 
that plaintiff owned the note, and had deposited it with A. for the 
purpose aforesaid, wrongfully and . fraudulently negotiated it, with 
A.'s assistance, and misappropriated and converted the same to their 
own use, without plaintiff's knowledge or consent, and to his damage, 
the amount of principal and interest. Held, that the complaint 
sounded in tort, and the trial court properly refused to allow a re- 
covery as for money had and received. Allen v. Allen, 52 Hun 398, 
5 N. Y. Supp. 518. 

An action by persons owning three-fourths of a vessel against de- 
fendant, owning the other fourth, alleging that defendant undertook 
that he would, as master, conduct the vessel to the West Indies, and 
sell the cargo, and on his return account with plaintiffs, and that 
defendant carried the vessel to another port, is an action on the 
case founded on tort. Bond v. Hilton, 44 N. C. (Busbee Law) 3fl8, 
59 Am. Dec. 552. 

Allegations that plaintiff owned certain stock in a corporation; 
that the corporation resolved to sell certain land, and employed 
defendant to make the sale; that it was defendant's duty to pay 
plaintiff his share of the proceeds of sale, which he has fraudulently 
refused to do — constitutes a cause of action sounding in tort, which 
may be joined with other counts ex delicto. Pettit v. Sanger, 2 
Pears. 84. 

A claim founded upon defendant's neglect of legal duty after notice 
to perform that duty must be enforced in an action ex delicto, and 
not ex contractu. Krause v. Pennsylvania R. Co., 4 Pa. Co. Ct, R. 
60, 20 Wkly. Notes Cas. 111. 

Where goods have been attached, the suit abandoned, and the 
goods lost or destroyed in the hands of the officer, the defendant in 
the suit cannot recover for their value as an item of book charge 
against the plaintiff in said suit. In such case, if any action can be 
sustained, it should be one sounding in tort. Jones v. Wood, 30 
Vt. 268. 

Determination of Question.— Whether an action is ex contractu or 
ex delicto is to be determined by the pleadings. Union Pac. Ry. Co. 
•v. Shook, 3 Kan. App. 710, 44 Pac. 685. 

And cannot be shown by oral evidence. Gentry v. Purcell, 84 
Ind. 83. 
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When a party may, at his .election, on the same state of facts, sue 
either in tort or on contract, although it may be difficult to determine 
the form of action to which the count belongs, its character must 
be determined by the facts stated in the body, and the form of action 
must be intended to be that which is alone adapted to the measure 
of recovery for which the plaintiff proceeds. Whilden v. Merchants' 
& Planters' Nat. Bank, 64 Ala. 1, 38 Am. Rep. 1. 

The character of an action, whether tort or contract, is to be de- 
termined by the nature of the grievance rather than the form of the 
declaration. New Orleans, J. & G. N. R. Co. v. Hurst, 36 Miss. 660. 
In ascertaining whether an action is ex delicto or ex contractu, 
regard must be had to the entire petition, and not to any detached 
expression. An allegation that plaintiff has been damaged, with 
casual and auxiliary averments of wrong, or even violence, does not 
conclude him, unless, from a fair examination of the whole petition, 
the gist of the complaint is a tort. Kohn v. Carrollton, 10 La. Ann. 
719. 

The fact that there are allegations of fraudulent representations 
in a pleading does not necessarily fix the character of the action as 
one ex delicto. Sparman v. Keim, 83 N. Y. 245. 

An action by an executor, the complaint setting forth that the de- 
fendant had obtained from the testator moneys amounting to $8,305, 
whereof no part had been paid, and demanding judgment for $8,305 
with interest, held to be upon contract, although the complaint im- 
properly alleged that the moneys had been procured through false 
and fraudulent representations of the defendant. Harris v. Todd, 16 
Hun, 248. 

Whether a buyer's action to recover for the seller's false repre- 
sentations in the sale — as here, that a carpet in fact partly of jute 
was all-wool body Brussels — is for a tort or on a contract depends 
on the presence or absence in the pleadings of an allegation that 
the seller intended to cheat him. Lindsay v. Mulqueen, 26 Hun 485. 
The manner in which a breach is alleged does not determine the 
form of the action. Howe v. Cook, 21 Wend. 29. 

Where a complaint states facts which constitute a cause of action 
ex contractu, an averment of negligence on the part of defendant will 
not make the action one ex delicto. Rothchild v. Grand Trunk Ry. 
Co.. 19 Civ. Proc. R. 53, 10 N. Y. Supp. 36. 

That proper care is averred to have been the duty of defendant 
under the contract does not necessarily make the declaration sound 
in tort. Cook v. Haggerty, 2 Grant Cas. 257, 36 Pa. St. (12 Casey) 67. 



